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U.S. Customs Service 


Treasury Decision 


(T.D. 91-15) 


TRANSACTION VALUE OF IDENTICAL OR 
SIMILAR MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Customs previously ruled that the values at which the en- 
tries of imported merchandise had been liquidated were to be taken as 
representing the transaction value of identical or similar merchandise 
under section 402(c) of the Tariff Act of 1930 as amended (19 U.S.C. 
1401a:TAA) in the appraisement of merchandise which was exported to 
the United States at or about the same time. However, Customs has re- 
considered this matter because of a question on the use of the value from 
an entry which, although liquidated, does not meet the conditions of 
transaction value under section 402(b) of the TAA. 


EFFECTIVE DATE: March 29, 1991. 


FOR FURTHER INFORMATION CONTACT: Thomas L. Lobred, Of- 
fice of Regulations and Rulings, Commercial Rulings Division, U.S. Cus- 
toms Service, 1301 Constitution Ave., N.W., Washington, D.C. 20229, 
(202) 566-2938 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The valuation provisions of the Tariff Act of 1930 are found in section 
402 (19 U.S.C. 1401a), as amended by section 201, Trade Agreements 
Act of 1979 (Public Law 96-39). Under section 402 of the TAA, the pri- 
mary method of customs valuation for imported merchandise is the 
transaction value. The transaction value of imported merchandise is 
the price actually paid or payable for the merchandise when sold for 
exportation to the United States, plus amounts for items specifically 
enumerated. The transaction value may be subject to special scrutiny 
and possible rejection in cases involving related parties and in cases 
where there are certain restrictions or other factors, as specified in sec- 
tion 402(b)(2)(A) of the TAA, which limit the acceptability of the trans- 
action value. 
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In those cases where a transaction value cannot be determined for the 
merchandise being appraised, the customs value will then be deter- 
mined by proceeding sequentially through the subsequent provisions of 
section 402 of the TAA to the first such provision which applies. The 
first alternative provision is the previously accepted transaction value 
of identical merchandise sold for export to the United States and ex- 
ported at or about the same time as the goods being valued. The second 
alternative provision is the previously accepted transaction value of 
similar merchandise sold for export to the United States and exported at 
or about the same time as the goods being valued. 

An issue has arisen with respect to the application of the foregoing 
provisions to the following set of facts: 

Advice on the valuation of imported merchandise in a transaction be- 
tween related parties was requested from Headquarters by a district of- 
fice under part 177.11 of the Customs Regulations (19 CFR 177.11). At 
the time, the liquidation of the concerned entries was being withheld for 
reasons other than valuation (a countervailing duty issue). Headquar- 
ters issued an opinion that the relationship between the parties did not 
affect the price actually paid or payable and that a transaction value un- 
der section 402(b) of the TAA could be established. The ruling was 
widely circulated. 

The district office which had originally requested the advice asked 
that the matter be reconsidered. In its reconsideration, Headquarters 
determined that the price between the related parties had, in fact, been 
influenced by the relationship and, accordingly, that transaction value 
did not exist. After this decision was communicated, however, it was dis- 
covered that the question on countervailing duty had been resolved and 
separate communication had been sent to the field advising customs 
personnel to liquidate without regard to the open issue of appraisement. 
Upon receipt of this instruction, and relying on the earlier ruling related 
to the acceptability of the price between the related parties, some ports 
liquidated a number of entries of the merchandise in question. 


IssUE 


Since ninety days had expired, there is no question as to the finality of 
the liquidation of those entries. A question has arisen, however, as to 
the standing of these inappropriately liquidated entries within the con- 
text of the phrase “previously accepted transaction value of identical 
merchandise” as noted above (underscoring supplied). In other words, 
notwithstanding liquidation of the entries, do the prices reflected in 
these entries automatically become the transaction value of identical 
merchandise even though they are the same prices between the same re- 
lated parties which, after full consideration, were determined to have in- 
fluenced by the relationship? 


DECISION 


The U.S. Customs Service has considered this question and because of 
the legal distinction between appraisement and liquidation, set forth in 
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19 U.S. Code 1500(a) and (d), has decided in the negative. Section 402(c) 
of the TAA provides that the transaction value of identical merchandise, 
or of similar merchandise, is the transaction value (acceptable as the ap- 
praised value for the purposes of this Act under subsection (b) of this 
section but adjusted under paragraph (2) of this subsection) of imported 
merchandise that is either identical or similar to the merchandise being 
appraised and was exported to the United States at or about the same 
time as the merchandise being appraised. In the facts of this case, it has 
been determined that the prices between the related parties were influ- 
enced by the relationship and that transaction value did not exist 
Therefore, notwithstanding the liquidations, a transaction value ac- 
ceptable under 402(b) of the TAA does not exist for the purposes of sec- 
tion 402(c) of the TAA. 

In this respect, the information necessary for the determination of the 
transaction value of identical of similar merchandise under the provi- 
sions of section 402(c) of the TAA can be made on the basis of informa- 
tion provided by the importer or that already available to U.S. Customs. 
In either instance, however, the burden is the same. It must be demon- 
strated that the transaction value is fully acceptable under section 
402(b) of the TAA at the the of the appraisement of the merchandise un- 
der consideration in order to be applied as the transaction value of iden- 
tical or similar goods under section 402(c) of the TAA. 

It is realized that this interpretation means that not all liquidated 
value are sufficient to be used as prototypes for other shipments and 


that all such determination will be based on a case-by-case analysis. 
Any prior Customs rulings which are inconsistent with this rule are 
hereby revoked. 


RICHARD ROSETTIE, 
Deputy Assistant Commissioner, 
Office of Commercial Operations. 








U.S. Customs Service 


General Notice 


NOTICE OF FURTHER DISSEMINATION OF 
EXISTING INFORMATION PRODUCT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The U.S. Customs Service provides rulings on a variety of 
subjects for the guidance of the importing public. These rulings have 
been available in the past in a variety of formats. This document advises 
the public of the availability of certain Customs rulings in an additional 
format. Dissemination of the Customs rulings in this additional format, 
floppy disks, shall not constitute publication for purposes of section 
177.10, Customs Regulations (19 CFR 177.10). 


DATE: The rulings in a new automated format will be available March 
21, 1991 


FOR FURTHER INFORMATION CONTACT: 


Howard Plofker or Karl Means, General Classification Branch, 
(202)-566-8181. 


SUPPLEMENTARY INFORMATION: 


The U.S. Customs Service has, pursuant to section 103.4, Customs 
Regulations (19 CFR 103.4), made compilations of its rulings available 
to the importing community. These rulings have been available in mi- 
crofiche and handbook formats, on a subscription basis. Headquarters 
rulings have also been available to subscribers to LEXIS, a legal infor- 
mation retrieval system operated by Mead Data Central, Inc., as the re- 
sult of a pilot project between Customs and that company. In addition, 
Headquarters rulings were recently made available to the public in a 
floppy disk format. 

These rulings are contained in 2 separate data bases, one covering rul- 
ings issued by Customs Headquarters and another covering rulings is- 
sued by the Customs N.Y. Seaport Area Office or by district directors 
pursuant to the Customs District Rulings Program. The rulings issued 
by the Headquarters office were made available for subscription by a no- 
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tice published in the Federal Register of August 21, 1990 (55 FR 34114). 
They covered the following subjects areas: 


Bonds 
Carriers 
Classification 
Drawback 
Entry/Liquidation 
Marking 
Quota 
Restricted Merchandise 
. Trademark, Copyright and Patent 
10. Valuation 
11. Other 


The above notice indicated that the opening of separate subscriptions 
for the New York rulings would be announced when that data base was 
available in automated format. The purpose of this notice is to announce 
that the New York rulings which cover only tariff classification matters 
and Headquarters rulings, which will continue to cover the above sub- 
jects, will each be available by subscription, in the automated format. 
We anticipate that both of these data bases will be available for use in 
the Customs public reading rooms noted in section 103.1, Customs 
Regulations (19 CFR 103.1), as budgetary resources permit. Dissemina- 
tion of the Customs rulings in this additional format, floppy disks, shall 
not constitute publication for purposes of section 177.10, Customs 
Regulations (19 CFR 177.10). 

The New York rulings, as is true of the Headquarters rulings, will be 
available on both 51/4” and 31/2” double sided/double density floppy 
disks. The text files contained therein will be indexed (noncumulative) 
and will be in a compressed form in order to permit the storage of a 
greater quantity of files than may normally be stored on such disks. In- 
structions on how to use the disks as well as a computer software pro- 
gram to permit the reconstructing or extraction of these files in an 
uncompressed form will be furnished, without charge, to subscribers. In 
order to use these floppy disks subscribers will need a computer, with a 
hard disk, capable of utilizing the MS-DOS or PC-DOS operating sys- 
tem. Acommercially available text database retrieval software package, 
suitable for subscribers needs, is recommended. 

We anticipate that the initial distribution of the ruling disks will be 
about 30 days after publication of this notice and that they will be dis- 
tributed on a semimonthly basis thereafter as they are placed into the 
Customs Automated Commercial System (ACS). Although each disk 
will not be cumulative and will normally cover only rulings placed in the 
automated system during the prior two week period, the first shipment 
to subscribers will include all Headquarters rulings placed in such sys- 
tem since October 1, 1990 and New York rulings placed in such system 
since June 1, 1990. It is anticipated that this first shipment will contain 
approximately 4500 New York rulings. Additional rulings will be in- 
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cluded on the disk covering the period when they are entered into the 
automated system. 

The annual subscription fee for each data base will be $280 (domes- 
tic); $350 (foreign). It will cover rulings placed in the automated system 
through September 30, 1991. Thereafter, subscriptions will be on an Oc- 
tober 1 September 30 annual basis, at a fee to be annually determined. 
A notice of the annual fee will be published in the Customs BULLETIN. 

Persons interested in continuing a prior subscription and/or initiat- 
ing a subscription to either or both ruling data bases, should send their 
request, with a check or money order, made payable to the U.S. Customs 
Service, for $280 ($350 foreign), for each data base being ordered, to: 


Chief, Legal Reference Staff 

Office of Regulations and Rulings 

U.S. Customs Service 

1301 Constitution Ave., NW, Room 2321 
Washington, D.C. 20229 


Persons interested in obtaining ruling disks covering rulings placed 
in the automated system in a prior year may obtain same by submitting 
their request to the above-noted office with a check or money order, 
made payable to the U.S. Customs Service, for the currently applicable 
fee ($280 (domestic) or $350 (foreign)). Prior years’ ruling disks may 
only be purchased as a unit covering the entire fiscal year. At the present 
time only Headquarters rulings placed in the automated system during 
fiscal year 1990 are available under this prior year procedure. 

All orders should include the following typed or printed information: 


1. Company or personal name 
Additional address/attention line 
Street address 
City, State, ZIP code 
Daytime phone, including area code 
Disk size: 51/4” or 31/2” 
Data base(s) desired: (Headquarters, New York or Both and 
fiscal year) 


MIcHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: January 31, 1991 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 19, 1991 (56 FR 6707)] 











U.S. Court of Appeals for the 
Federal Circuit 


PENROD DRILLING Co., PLAINTIFF-APPELLANT U. 
UNITED STATES, DEFENDANT-APPELLEE 


John W. McConnell, Jr., Haight, Gardner, Poor & Havens, of Washington, D.C., argued 
for plaintiff-appellant. 

Barbara M. Epstein, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellee. With her on the brief were Stuart M. Ger- 
son, Assistant Attorney \ General, David M. Cohen, Director and Joseph I. Liebman, At- 
torney Charge, International Trade Field Office. 


Appeal No. 90-1414 
(Decided February 7, 1991) 


Appealed from: U.S. Court of International Trade. 
Judge TSOUCALAS. 


Before Markey, Circuit Judge, FRIEDMAN, Senior Circuit Judge, and 
Newman, Circuit Judge. 


FRIEDMAN, Senior Circuit Judge. 

The sole question in this appeal is whether the Court of International 
Trade improperly denied a motion retroactively to extend the time for 
appeal. We affirm. 


I 


On December 13, 1989, the Court of International Trade entered 
judgment dismissing four cases the appellant Penrod Drilling Company 
(Penrod) had filed to challenge certain rulings of the Customs Service. 
Under Rule 4(a)(1) of the Federal Rules of Appellate Procedure, made 
applicable to the Court of International Trade by 28 U.S.C. § 2645(c) 
(1988), Penrod’s time for filing a notice of appeal from that judgment 
expired 60 days therefrom, on February 12, 1990. If, however, Penrod 
filed a timely motion to set aside the judgment and to grant rehearing, 
its time for appeal would run from the disposition of the motion. Fed. R. 
App. P. 4(a)(4) 

Rule 59(b) of the Rules of the Court of International Trade provides 
that a motion for a new trial or for rehearing “shall be served and filed” 
within 30 days of the entry of judgment. Such a motion by Penrod was 
therefore required to be served and filed by January 12, 1990. 

Rule 5(g) of the Rules of the Court of International Trade provides 
that service of a pleading or paper by mail 
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is completed when received, except that a pleading or other paper 
mailed by registered or certified mail properly addressed to the 
party to be served * * * with the proper postage affixed and return 
receipt requested, shall be deemed served * * * as of the date of mail- 
ing . 
In Belfont Sales Corp. v. United States, 698 F. Supp. 916 (Ct. Int’] Trade 
1988), aff'd on other grounds, 878 F.2d 1413 (Fed. Cir. 1989), the court 
held that unless a motion for rehearing is received by the opposing party 
within thirty days of judgment when service is made by ordinary mail, 
the court lacks jurisdiction. 698 F. Supp. at 919. The court noted that, 
unlike the Federal Rules of Civil Procedure, which state that “ [s]ervice 
by mail is complete upon mailing,” the rule in the Court of International 
Trade is that service by mail is not complete until receipt by the party to 
be served, unless certified or registered mail is used. Id. 

On January 11, 1990, Penrod filed with the Court of International 
Trade a motion to set aside the December 13, 1989 judgment and to 
grant rehearing (motion to rehear). Penrod served the motion on the 
government by mailing a copy thereof through ordinary mail on Janu- 
ary 10, 1990, from Washington, D.C., to government counsel in New 
York City. Government counsel did not receive the motion, and first 
learned of it on March 2, 1990. Since Penrod’s motion was not timely 
served, its filing was not timely and therefore did not extend Penrod’s 
time for appeal. 

On March 12, 1990, Penrod filed a motion to extend the time for ap- 
peal (which had expired on February 12, 1990) until ten days after the 
motion was granted. It acted pursuant to Rule 4(a)(5) of the Federal 
Rules of Appellate Procedure, which permits a district court, “upon a 
showing of excusable neglect or good cause,” to extend the time for filing 
a notice of appeal. Penrod stated that its failure to file a timely notice of 
appeal was due to excusable neglect or good cause, based on an affidavit 
by its counsel that since “the copy of plaintiff's motion mailed to defen- 
dant’s attorney was contained in an envelope which had the return ad- 
dress of this firm on it, the mailed notice has not been returned to 
plaintiff's attorney. Therefore, plaintiff's attorney had no knowledge 
that the copy of the motion had not been received by defendant’s attor- 
ney until the call from her on March 2, 1990.” 

The Court of International Trade denied both the motion to rehear 
and the motion to extend the time for appeal. The court first held that it 
lacked jurisdiction over the motion to rehear because the government 
“was not served within thirty days of judgment, as required by the Rules 
of this Court.” Penrod Drilling Co. v. United States, Nos. 87-02-00170, 
87-04-00608, 87-10-01022, 87-11-01073, slip op. at 5 (Ct. Int’] Trade 
May 1, 1990). 

In declining to extend the time for appeal, the court found that 


two days is not sufficient time for mail sent by ordinary mail from 
Washington, D.C. to arrive in New York City. When plaintiff used 
ordinary mail, it ran a very substantial risk, indeed it was a virtual 
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certainty that the notice would not arrive in time. Such a foresee- 
able result cannot be labeled either excusable neglect or good cause. 


Id. at 8-9. 

The court rejected Penrod’s attempted distinction “between slow 
mail delivery and no mail delivery, claiming that the fact that the papers 
apparently were neither delivered to defendant nor returned to plaintiff 
is evidence of postal negligence for which plaintiff is not responsible” 
(emphasis in original). It stated: 


The distinction is not a valid one since even a relatively short and 
more foreseeable delay in delivery would have produced the same 
result, namely plaintiffs failure to serve defendant within the 
statutory time limit. 

Plaintiff had a responsibility to know that papers sent by ordi- 
nary mail are not deemed served until received, and thus should 
have allowed more time for delivery or used certified or registered 
mail. Furthermore, plaintiff could have ascertained whether defen- 
dant received a copy of the motion, especially when it realized that 
defendant had not served a response in time. Though plaintiff is 
under no obligation to do so, it would have been a prudent gesture 
given the mode of service chosen by plaintiff. It cannot now seek a 
reprieve because of delays or faults in postal delivery service. 


Id. at 9. 


Il 


As Penrod recognizes, “[t]he grant or denial of a motion to extend 
time for filing a notice of appeal is discretionary with the court and the 
standard of review is whether the trial court abused its discretion.” See 
United States v. Atkinson, 748 F.2d 659, 660 (Fed. Cir. 1984); Quintin v. 
United States, 746 F.2d 1452, 1453 (Fed. Cir. 1984). In the present case, 
the Court of International Trade found that the explanation Penrod 
gave for its failure to file a timely notice of appeal did not establish that 
the delay resulted from “excusable neglect or good cause,” and that an 
extension of time for filing the appeal therefore was unwarranted. We 
cannot say that the Court of International Trade abused its discretion in 
so concluding. 

Penrod’s predicament was the result of its own misfeasance and neg- 
ligence. By electing to serve the motion to rehear upon the government 
by ordinary mail, Penrod assumed the risk that the motion would not be 
timely received. Mail deliveries by the Postal Service not infrequently 
are delayed, and it is not unheard of that dispatched mail is not delivered 
at all. Moreover, as the Court of International Trade pointed out, “it is 
not reasonable to believe that papers mailed via ordinary mail from 
Washington on January 10th would be received in New York by January 
12th.” Penrod Drilling Co., slip op. at 5 (footnote omitted). 

Penrod could have avoided all of its problems had it served the motion 
not by ordinary mail but by certified or registered mail (with return re- 
ceipt requested), which under the Court of International Trade’s rules 
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would have made the date of mailing the date of service. Moreover, Pen- 
rod personally filed the motion with the Court of International Trade. 
The person who made that filing easily also could have served govern- 
ment counsel, whose office, the government informs us, is not only in 
the same building as the court but also on the same floor as the clerk’s 
office, where the filing was made. 

Finally, ordinary prudence should have led Penrod to recognize that 
its service of the motion upon the government might have gone astray 
when it received no response to the motion for two or three weeks. If, 
when the government’s time for answering the motion (10 days) had ex- 
pired, Penrod had called government counsel to ascertain whether the 
lack of an answer indicated that the government would not oppose 
(which Penrod presumably would have thought unlikely), it would have 
discovered that the government had not received the motion. Although 
it would then have been too late for Penrod to have filed a new motion to 
rehear, Penrod still could have filed a timely notice of appeal by the 
deadline of February 12, 1990. 

Penrod’s principal contention is that although it may or should have 
been aware that the Postal Service sometimes delivers the mail late, it 
cannot be faulted for not anticipating the possibility that the Postal 
Service would not deliver the particular mailing at all. This distinction 
is not sufficient to turn Penrod’s default into excusable neglect or estab- 
lish good cause for its failure to file a timely notice of appeal. As we have 
pointed out, such nondelivery of mail is not unheard of. Moreover, the 


reasons we have set forth for concluding that the Court of International 
Trade did not abuse its discretion in refusing to extend Penrod’s time for 
appeal are no less applicable because the failure to serve the motion 
upon the government resulted from the Postal Service’s failure to de- 
liver the motion rather than delay in delivering it. 


CONCLUSION 


The order of the Court of International Trade denying Penrod’s mo- 
tion to extend the time for filing a notice of appeal is 


AFFIRMED. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-5) 


FORMER EMPLOYEES OF MALAPAI RESOURCES CO., PLAINTIFFS v. ELIZABETH 
DOoLe, SECRETARY OF Lasor, U.S. DEPARTMENT OF LABOR, DEFENDANT 


Court No. 90-08-00416 
[Motion to dismiss granted.] 
(Decided February 5, 1991) 


Tim Colbert, pro se, for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Jane E. Meehan), 
Scott Glabman, United States Department of Labor, of counsel, for defendant. 


OPINION 
Restanl, Judge: Plaintiffs filed this action appealing a final determi- 
nation by the Secretary of Labor denying certification for trade adjust- 
ment assistance benefits under 19 U.S.C. $2272 (1988). The 


government moves to dismiss this action pursuant to Rule 12(b) of the 
Rules of this court on the basis that plaintiffs commenced this action 
more than sixty days after notice of the negative final determination 
was published in the Federal Register. For the following reasons the 
court finds that plaintiffs’ action is barred under 28 U.S.C. § 2636(d) 
(1988). 


BACKGROUND 


On February 14, 1990, the former employees of Malapai Resources 
Company (“Malapai”) filed a petition with the Department of Labor 
(“Labor”) requesting certification of eligibility for trade adjustment as- 
sistance benefits. The Wyoming Operations of Malapai consist of the 
Christenson Ranch and Irigaray Mines. Malapai engages in the mining 
and sale of uranium. Petitioners argued that they were eligible for trade 
adjustment assistance because their unemployment was caused by in- 
creased imports of uranium. 

A group of workers whose unemployment is caused by trade may be 
eligible to apply for adjustment assistance if the Secretary of Labor de- 
termines, after investigation, that the three criteria under 19 U.S.C. 
§ 2272 are met. The statute provides that: 


(a) The Secretary shall certify a group of workers * * * as eligible 
to apply for adjustment assistance under this part if he determines— 
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(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, or are threatened to become to- 
tally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropriate 
subdivision thereof contributed importantly to such total or partial 
separation, or threat thereof, and to such decline in sales or produc- 
tion. 

19 U.S.C. § 2272 (1988). 

On April 23, 1990, after conducting an investigation, Labor denied 
plaintiffs’ petition for certification of eligibility. Labor found that the 
last two of the three criteria required by the statute were not met. First, 
Labor concluded that United States imports of uranium declined in the 
first half of 1989 compared to the same period in 1988. Second, it was 
observed that Malapai’s corporate-wide sales of uranium actually in- 
creased in 1989 compared to 1988. Lastly, the investigation provided 
evidence that production of uranium at the subject sites increased in 
1989 compared to 1988. Based on these findings, Labor determined that 
all former workers of Malapai were denied eligibility for adjustment as- 
sistance. 

Labor informed petitioners of the negative determination in letters to 
each-individual petitioner, dated April 25, 1990. Each letter referred the 
recipient to an enclosed pamphlet which provided information regard- 
ing both the filing of requests for reconsideration and the request for ju- 
dicial review of the agency decision. On May 3, 1990, Labor’s final 
determination was published in the Federal Register. See Determina- 
tions Regarding Eligibility To Apply for Worker Adjustment Assistance, 
55 Fed. Reg. 18,687 (1990). 

In a letter dated June 12, 1990, Tim Colbert, Malapai’s Director of 
Marketing, took issue with Labor’s conclusions and requested reconsid- 
eration of the denial of eligibility. In a letter dated July 13, 1990, Labor 
noted that Mr. Colbert’s letter constituted an untimely request for re- 
consideration. Nevertheless, Labor did informally address the points 
raised by Mr. Colbert in an attempt to resolve the situation on its merits. 

By letter dated August 10, 1990, Mr. Colbert requested judicial review 
of the final agency determination. The Clerk of this court deemed the 
letter to constitute a summons and complaint filed on August 13, 1990, 
the date of receipt. 


DISCUSSION 
Petitioners are provided with a thirty-day time period in which to file 
a petition for rehearing. See 29 C.F.R. § 90.18(a) (1989). Failure to apply 
for reconsideration within this statutory period “terminates the admin- 
istrative process, results in the original decision becoming the only final 
determination for purposes of appeal, and precludes Labor from further 
considering the matter.” Former Employees of Shuttle Apparatus Corp. 
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v. United States Secretary of Labor, 13 CIT ___, Slip Op. 89-87 at 3 
(June 23, 1989). In this case, Mr. Colbert’s letter protesting the final de- 
termination clearly did not arrive within the prescribed time period and, 
therefore, the final determination for purposes of this action is that of 
May 3, 1990.1 

This court has jurisdiction to review a final determination of the Sec- 
retary of Labor under § 223 of the Trade Act of 1974, 19 U.S.C. § 2273, 
which provides standards for eligibility of workers for adjustment assis- 
tance. See 28 U.S.C. § 1581(d)(1) (1988). Any civil action challenging La- 
bor’s determination, however, must be commenced within sixty days 
after notice of such determination. 19 U.S.C. § 2395(a) (1988). Publica- 
tion in the Federal Register is deemed to provide petitioners with suffi- 
cient notice of such determination for the purpose of triggering the sixty 
day period. See 29 C.F.R. § 90.19(a) (1989). 

In the case at bar, petitioners received constructive notice of the final 
determination when Labor published its decision in the Federal Regis- 
ter on May 3, 1990. Petitioners commenced their action in this court on 
August 13, 1990, a full one hundred two days after notice of the decision, 
forty two days after expiration of the statutory deadline. The sixty-day 
requirement is strictly construed and, therefore, petitioners’ untimely 
action must be dismissed. See, e.g., Kelley v. Secretary, U.S. Dep’t of La- 
bor, 812 F.2d 1378 (Fed. Cir. 1987) (finding the sixty-day constructive 
notice rule applicable irrespective of various equities, including pro se 
status); Former Employees of Rocky Mountain Region Office of Terra 
Resources, Inc., v. United States,13CIT__, 713 F. Supp. 1433 (1989) 
(dismissing petitioners’ action because the pro se summons and com- 
plaint were filed sixty-one days after publication of the negative deter- 
mination in the Federal Register); see also Former Employees of Suttle 
Apparatus Corp., supra at 4; Former Employees of ITT v. Secretary of 
Labor,12CIT ___, Slip Op. 88-121, at 3 (Sept. 12, 1988) (citing Kelley, 
supra, the court noted that “the Court has no option but to dismiss” if 
the filing date is more than sixty days after publication of the determina- 
tion). 

Furthermore, the court notes that each petitioner received actual no- 
tice of the negative determination in the letters dated April 25, 1990. 
Thus, absent from this case are the concerns in such cases as Former 
Employees of Rocky Mountain Region Office, supra at ___, 713 F. Supp. 
at 1435, relating to the harsh effect on dislocated pro se petitioners who 
are charged with awareness of the determination as of the date of publi- 
cation in the Federal Register. Here each petitioner received a letter in- 
forming him of the negative final determination and a pamphlet 
detailing further possible options. In this case there can be no doubt that 
petitioners failed to assert their rights in a timely manner. 

Accordingly, this action is barred under 28 U.S.C. § 2636(d) (1988). 
The motion to dismiss is hereby granted. 


1 The court need not address the time periods for appeal in the case of a timely filed application for reconsideration. 
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C91/27 Canam Tools 87-11-01136 
1/22/91 (Windsor), Ltd. 
Tsoucalas, J. 


C91/28 V.G. Nahrgang Co. 87-11-01137 
1/22/91 
Tsoucalas, J. 


C91/29 Belfont Sales Corp. 85-7-00876 
1/24/91 
Aquilino, J. 


C91/30 Casio, Inc. 84-10-01360 
1/24/91 
Aquilino, J. 
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Aquilino, J. 
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Aquilino, J. 
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Aquilino, J. 
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Aquilino, J. 
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Aquilino, J. 
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Texas Instruments 
Inc. v. U.S., 673 
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Belfont Sales Corp. 
v. US., 878 F.2d 
1413 (1989) or 
Texas Instruments 
Inc. v. U.S., 673 
F.2d 1375 (1982) 


Belfont Sales Corp. 
v. U.S., 878 F.2d 
1413 (1989) or 
Texas Instruments 
Inc. v. U.S., 673 
F.2d 1375 (1982) 
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Belfont Sales Corp. 
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1413 (1989) or 
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U.S. Court oF INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, February 6, 1991. 


NOTICE 


Recently, the Clerk’s Office updated its list of sources for the Rules of 
the United States Court of International Trade. We have determined 
that the sources listed below currently are publishing the Rules of the 
United States Court of International Trade and the periodic amend- 
ments to those Rules. These sources are: 


MATTHEW BENDER & CO., NEW YORK, NY 

THE BUREAU OF NATIONAL AFFAIRS, INC., WASHINGTON, DC 
CUSTOMS RECORD, FALLS CHURCH, VA 

THE LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER, NY 
OCEANA PUBLICATIONS, INC., DOBBS FERRY, NY 

RULES SERVICE COMPANY, ROCKVILLE, MD 

UNITED STATES CUSTOMS SERVICE, WASHINGTON, DC 

WEST PUBLISHING COMPANY, ST. PAUL, MN 


If you have obtained a copy of the Rules from a commercial publisher, 
you may wish to communicate with that publisher to determine the 
availability of the Rules and any amendments to the Rules. 

Acopy of the Rules and any amendments also are available for exami- 
nation in the Court’s Library. 

Leo M. Gorpon, 
Assistant Clerk. 
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